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islative interference with liberty. It is unfortunately true that 
labor, even in any department, may possibly carry with it 
the seeds of unhealthiness. But are we all, on that account, 
at the mercy of legislative majorities? A printer, a tinsmith, 
a locksmith, a carpenter, a cabinet maker, a dry goods clerk, 
a bank's, a lawyer's, or a physician's clerk, or a clerk in al- 
most any kind of business, would all come under the power 
of the legislature on this assumption." 12 

In a still later case, 13 a statute of the State of Oregon, regulat- 
ing the hours of employment for women only, in certain industries, 
was held to be valid on the ground that the difference in capacity 
for work, as well as in physical functions, which exists between 
the two sexes, justified a law for women which might perhaps, 
if applied to men, be beyond the proper limits of the police power. 
And in a very recent case the validity of a federal statute regu- 
lating the wages of railroad employees was upheld. 14 The deci- 
sion in Bunting v. Oregon, 1 * then, viewed in the light of the pre- 
ceeding cases, seems to be but a logical and almost inevitable 
extension of the doctrines enunciated therein, if we except the de- 
cision in Lochner v. New York,™ to which it seems to be in ab- 
solute contradiction. In this connection the observation of the 
court in Mutter v. Oregon, 1 " 1 is of no little interest. "When a 
question of fact is debated and debatable, and the extent to which 
a special constitutional limitation goes is affected by the truth in 
respect to that fact, a widespread and long belief concerning it is 
worthy of consideration. We take judicial cognizance of all mat- 
ters of general knowledge." Truly the court has in its latest de- 
cision not only given worthy consideration to the questions of 
fact involved, but also, it has removed many heretofore existing 
doubts as to the existence of such facts, in so far as they are capa- 
ble of giving validity to laws previously regarded as being un- 
constitutional. 



Service of Process for Personal Judgment on an Officer 
or Agent of a Foreign Corporation Resident Within the 
State. — It is elementary that, since a corporation is an artificial 
being created by the laws of the state in which it is incorporated, 
its domicile is in the state whose laws gave it existence. 1 It 
must dwell in the state of its creation and can not migrate to an- 
other sovereignty. 2 But, while a corporation must live and have its 

" Id., p. 59. 

a Muller v. Oregon, 208 U. S. 412. 

" Wilson v. New, 37 Sup. Ct. 298. See article entitled "The Eight 
Hour Railway Wage Law" in 4 Va. Law Rev. 83. 
13 Supra. ™ Supra. " Supra. 

1 Holbrook v. Ford, 153 111. 633, 46 Am. St. Rep. 917. 

2 Bank of Augusta v. Earle, 13 Pet. 519; Clarke v. Bank of Missis- 
sippi, 10 Ark. 516, 52 Am. Dec. 248; Taylor v. Branham, 35 Fla. 297, 
39 L. R. A. 362; Douglass v. Phenix Ins. Co., 138 N. Y. 209, 33 N. E. 
938, 20 L. R. A. 118. 
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being in the state of its incorporation, it does not follow that its ex- 
istence there will not be recognized in other places. It is an arti- 
ficial person, resident in one state, and as such may act through its 
agents in another sovereignty. 3 And the fact that members of a 
corporation are residents of another state does not influence the 
question of the location or residence of the corporation to which 
they belong. 4 

The jurisdiction of state courts does not extend to persons who 
are non-residents and who are not served with process within the 
state. 5 A corporation is a person, 6 and to be amenable to the laws 
of a state it must have been incorporated within such state or have 
gone into it from the state of incorporation. 7 

At common law, it is said that a personal action cannot be main- 
tained against a corporation outside the state of its domicile. 8 But 
the reasons given indicate that the real difficulty is in the service of 
process rather than in the absence of jurisdiction. Generally there 
was no officer or agent outside the state of incorporation on whom 
process could be served. But it is now held, under state statutes, 
that suits in personam may be maintained against a foreign corpo- 
ration in a state other than the state of incorporation. 9 And since 
a state has power to exclude a foreign corporation from doing busi- 
ness within a state, if it permits it to come into the state to trans- 
act business therein, it thereby brings the corporation within the 
jurisdiction of the courts of that state. 10 In such case liability is 
not dependent upon a particular provision in the statute but is im- 
plied from a mere grant to do business in that state. 11 

The true test of jurisdiction is whether the corporation may be 
regarded as properly within the state where process is served. In 
order for a state court to render valid judgment in personam 
against a foreign corporation there must be such service of pro- 
cess that the proceedings will conform to the due process clause of 
the Fourteenth Amendment to the Constitution. That is, there 

' Bank of Augusta v. Earle, supra; Baltimore & O. R. Co. v. Glenn, 
28 Md. 287; Floyd v. National Loan, etc., Co., 49 W. Va. 327, 38 S. E. 
653, 54 L. R. A. 536. 

* Connecticut, etc., R. Co. v. Cooper, 30 Vt. 476, 73 Am. Dec. 319. 
See 5 Va. Law Rev. 63. 

' Pennoyer v. Neff, 95 U. S. 714; St. Clair v. Cox, 106 U. S. 350. 

* Venable Bros. v. Southern Granite Co., 135 Ga. 508, 69 S. E. 822, 
32 L. R. A. (N. S.) 446; Johnson v. Goodyear Mineral Co., 127 Cal. 4, 
59 Pac. 304. 

' Ireland v. Globe, etc., Co., 19 R. I. 180, 32 Atl. 921; Boyer v. 
Northern Pac. R. Co., 8 Idaho 74, 66 Pac. 826. 

6 Pullman Palace Car Co. v. Harrison, 122 Ala. 149, 25 South. 697, 82 
Am. St. Rep. 68; Sullivan v. Sullivan Timber Co., 103 Ala. 371, 15 South. 
941. 

9 Barnett v. Chicago, etc., R. Co., 4 Hun. (N. Y.) 114; Coolige v. 
American Realty Co., 86 N. Y. Supp. 318. 

" Equitable, etc., Society v. Vogel, 76 Ala. 441, 52 Am. Rep. 344; City 
Fire Ins. Co. v. Carrugi, 41 Ga. 660; Baltimore & O. R. Co. v. Noell, 32 
Gratt. (Va.) 394. 

"Barrows Steamship Co. v. Kane, 170 U. S. 100. 
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must be personal service within the state. In order to constitute 
such service on a corporation the corporation must be doing busi- 
ness within the state and further, since it is an artificial being, 
service must be upon an officer or agent of the corporation repre- 
senting it in his official capacity. 

Therefore, it. is important to consider briefly, first, what consti- 
tutes doing business within a state. Upon this question the courts 
are divided. In some cases a mere isolated transaction has been 
held to amount to doing business within a state. 12 But by the bet- 
ter view, a corporation is not regarded as doing business within 
a state by carrying on an isolated transaction there, because this 
does not show an intent on the part of the corporation to come into 
the state and transact there such a substantial part of its ordinary 
business as would properly entitle it to recognition as a resident of 
that state. 13 

Second, the service of process must be on an officer or agent rep- 
resenting the corporation in his official capacity. The relation of 
principal and agent must exist between them, so that notice to the 
agent will be notice to the principal. Where an agent has been ap- 
pointed within a state to receive process, the corporation is conclu- 
sively within the state. 14 And as above mentioned, where a corpo- 
ration is doing business within a state under authority of a state 
statute, it is within the jurisdiction of the courts of such state. 

In the instances above mentioned there is no doubt as to the cor- 
poration's liability to service and judgment. But in case we have 
a corporation domiciled and doing business in one state and an offi- 
cer or agent of such corporation resident or temporarily present in 
another state, can there be valid service of process on such agent, 
so as to give the courts of that state jurisdiction to render a judg- 
ment in personam against the corporation? Upon this question 
the courts are divided. Let us consider the question on reason. 
As above shown, a valid in personam judgment can be rendered 
only in a proceeding that will comply with the due process of law 
clause of the Fourteenth Amendment of the Constitution. This 
requires due notice to the corporation, served "personally." 1B A 
judgment rendered in contravention of this clause would not be 
entitled in another state to the full faith and credit guaranteed by 
the Constitution. 10 The cases which hold that notice to an officer 
or agent of a foreign corporation temporarily within the state or 

13 John Deere Plow Co. v. Wyland, 69 Kan. 255, 2 Ann. Cas. 304; 
Tomson v. Iowa, etc., Assn. 88 Neb. 399. 129 N. W. 529. 

u U. S. v. American Bell Tel. Co., 29 Fed. 17; Carpenter v. Westing- 
house Air-Brake Co., 32 Fed. 434; St. Louis Wire-Mill Co. v. Consoli- 
dated Barb- Wire Co., 32 Fed. 802; Crook v. Girard, etc., Co., 87 Md. 138, 
67 Am. St. Rep. 325; Clews v. Woodstock Iron Co., 44 Fed. 31. 

" Connecticut, etc., Ins. Co. v. Spratley, 172 U. S. 602. 

" Pinney v. Providence, etc., Co., 106 Wis. 396, 80 Am. St. Ren. 41; 
Carroll v. New York, etc., R. Co., 65 N. J. L. 124, 46 Atl. 708; Mikolas 
v. Walker & Sons, 73 Minn. 305, 76 N. W. 36. 

" St. Clair v. Cox, 106 U. S. 350; Barrows Steamship Co. v. Kane, 
supra. 
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resident therein proceed upon the ground that this is due notice, 
and that the proceedings conform to the due process clause of the 
Constitution. Their reasoning is, that any notice which renders it 
reasonably probable that the party proceeded against will be ap- 
prised of what is going on and will have an opportunity to defend 
is due notice; that, since the officer or agent of the corporation 
owes to the corporation the duty of protecting and promoting its 
interests, it then becomes the officer's duty to notify the corpora- 
tion of the proceedings. This they hold to be valid "personal" 
service and the proceeding to be due process of law, regardless of 
the question whether the corporation was doing business within the 
state or whether or not the officer or agent was acting in his official 
capacity. 17 This reasoning seems fallacious in that the service of 
process on the corporation is not really "personal" but a method of 
service is adopted that is at most a mere constructive service; be- 
cause the agent is not acting in such official capacity as to render 
notice to him, notice to his principal, the corporation. 18 

Opposed to this view we find the majority of the state courts 
and the federal courts. In the recent case of Toledo Railways and 
Light Co. v. Hill, 19 decided by the Supreme Court of the United 
States, it was held that service of process on a resident director 
and vice-president of a foreign corporation was not valid where 
the corporation was not doing business within the state and the 
director was not representing the corporation officially. The de- 
cision followed the rule laid down in Goldey v. Morning News, 20 
and Riverside Mills v. Menefee. 21 These cases contain a review 
of the authorities and are well considered. The reasoning of the 
court is that there must be due notice to conform to the due proc- 
ess of law clause of the Fourteenth Amentment of the Constitu- 
tion. To condemn without a hearing is repugnant to this clause. 
And that, where the courts of one state extend their authority be- 
yond their jurisdiction so as to condemn a resident of another 
state, when neither his person nor his property is within the state, 
they have taken property without due process. 22 There must be 
actual service upon the resident within the jurisdiction or upon 
some one authorized to accept service in his behalf. Then, where 
there has been service on an officer temporarily within the state, 
can it be said to amount to "personal" service as that term is used 
in connection with corporations ? On reason, no ; since the corpo- 
ration is not doing business within the state, nor is the officer rep- 
resenting the corporation in his official capacity. His residence in 

" Payne v. East Union Lumber Co., 109 La. 706, 33 South. 739; Jester 
v. Baltimore Steam Packet Co., 131 N. C. 54, 42 S. E. 447; Klopp v. 
Creston City Waterworks, 34 Neb. 808, 33 Am. St. Rep. 666; Hiller v. 
Burlington, etc., R. Co., 70 N. Y. 223; Pope v. Terre Haute, etc., Co., 87 
N. Y. 137; Bagdon v. Philadelphia, etc., Co., 217 N. Y. 432, 111 N. E. 
1075. In this case there is a dictum following the rule laid down by the 
Federal Courts. 

18 Pennover v. Nefif. supra. " 37 Sup. Ct. 591. 

* 156 U. S. 518. " 237 U. S. 189. 

22 Pennoyer v. Neff, supra. 
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no way affects that of the corporation. They are two separate and 
distinct persons and the fact that an officer of a foreign corpora- 
tion is resident within the state does not give the corporation a 
domicil therein. 23 

"A court of one state cannot, without violating the due process 
clause of the Fourteenth Amendment, render a judgment against 
a corporation organized under the laws of another state 
where such corporation has not come into the state for the 
purpose of doing business therein, or has no agent there upon 
whom process may be served; and the mere fact that an of- 
ficer is temporarily within the state or even resides there, af- 
fords no ground for taking jurisdiction over the corporation 
or escaping the denial of due process under the Fourteenth 
Amendment. Although a constructive service may be good in 
the courts of the same government, it cannot be recognized as 
valid by the courts of another." 24 



The Theory of the Legal Entity of Corporations as Af- 
fected by War. — In time of war it becomes illegal, if not under 
the broad rules of international law, then by the provision of stat- 
utes or proclamations of the belligerents, for parties who are alien 
enemies to enter into any contractual or commercial relations with 
each other, or for a citizen of one country to confer benefits in any 
manner upon the enemy country. This mandate of the govern- 
ment in certain cases brings before the courts the question of 
whether or not the awarding of a judgment in favor of an alien 
enemy plaintiff confers a benefit on the enemy country. 

If the plaintiff is an alien enemy, residing in the enemy country, 
he will be denied the right to sue or to continue a pending suit un- 
til the cessation of hostilities. 1 And this rule applies where the 
suit is brought by a citizen of the forum state, residing in the 
enemy country, for the prohibition is not against the person suing, 

" Conley v. Mathieson Alkali Works, 190 U. S. 406; Riverside Mills 
v. Menefee, supra; Goldey v. Morning News, supra; Earle v. Chesapeake 
& O. R. Co., 127 Fed. 235; Zelnicker Supply Co. v. Mississippi, etc., Co., 
103 Mo. App. 94, 77 S. W. 321; Kendall v. American, etc., Co., 198 U. 
S. 477; St. Clair v. Cox, supra; Doctor v. Desmond, 80 N. J. Eq. 77, 82 
Atl. 522. The same rule applies to service upon a stockholder as to 
service on officers and agents. Middlebrooks v. Springfield, etc Co 
14 Conn. 301. 

24 Conley v. Mathieson Alkali Works, supra. 

1 Bell v. Chapman, 10 Johns. 183; Howes, etc., Co. v. Chester Co., 33 
Ga. 89; Hutchinson v. Brock, 11 Mass. 119; Plettenberg, etc., Co v Kala- 
mon Co., 241 Fed. 605; Stumpf v. Scrieber Brewing Co., 242 Fed. 80. 
But in the recent case of Posselt v. D'Espard (N. J.), 100 Atl. 893, the 
court, basing its decision on the liberal and tolerant language of the 
President's Proclamation of War, allowed German citizens, resident in 
Germany, to maintain a suit in U. S. Courts. This case is out of line 
with the settled rule on principal and authority. 



